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On August 6, 1908, William Howard Taft, the Republican candidate for  

President, addressed the Virginia Bar Association at The Homestead Hotel 

in Hot Springs, on problems facing state and federal courts.   He had been 

a state court judge, United States Solicitor General, a federal appeals 

court judge, Governor-General of the Philippines, and Secretary of War 

under President Roosevelt, a post he resigned after being nominated at 

the party convention in June 1908. 

 

Taft was an inept campaigner according to biographer Henry Pringle: 

 

Far worse campaigns have been made than this one by Taft in 

1908. He had to read his speeches. Nearly all of them were 

far too lengthy. He developed no gift for oratory. Despite the 

urgings of Roosevelt, he found it impossible to paint gaudy 

posters for the edification of the voters. But his personality 

was definitely pleasing. Crowds warm to mannerisms as well 

as to rhetoric. A political asset of unquestioned worth lay in 

the subterranean chuckle which preceded Taft’s frequent 

laughter. It was, by all odds, the most infectious chuckle in 

the history of politics. . . . The audience laughed, whether 

they understood the source or not. 
 

The audiences liked Taft, too, because he was so patently 

honest. He may not have been a fighting man, but he said, by 

and large, what he thought. He talked endlessly about the 

injunctions he had issued as a judge, but never once did he 

admit that he had been wrong. He never intimated that he 

had changed his mind about the illegality of certain boycotts 

in labor disputes.
1
 

 

In contrast to politics, he was enamored with “the law,” enjoyed the 

company of lawyers, and missed the bench.  Professor Jonathan Lurie 

writes: 

 

[B]oth Roosevelt and Wilson willingly embraced politics over 

careers in law and academe. In contrast, as either an 

                                                 
1
 Henry F. Pringle, 1 The Life and Times of William Howard Taft  367  (Farrar & Rinehart, 1939). 
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administrator or a jurist, Taft lived happily within the law, 

loved its constraints and sense of order, and relinquished it 

with deep regret to enter what he regarded a maelstrom of 

politics. To him, this represented an alien world. Finding total 

fulfillment as a judge, content as an administrator, and 

willing to serve as a competent and devoted subordinate to 

one he respected and admired, Taft had no interest or 

aptitude for politics....
 2

 

 

It must, therefore, have been a relief for him to address the Virginia Bar 

Association in the midst of his campaign. On the surface, his speech was 

devoid of politics.  He did not mention his Democratic opponent, William 

Jennings Bryan.  Instead he identified problems facing the courts and 

suggested procedural, not substantive, reforms.  He recommended that 

legislatures delegate authority to the courts to develop their rules of 

procedure, require judges to issue written opinions or judgments more 

quickly, alter the system of multiple appeals so that cases cannot be 

dragged out by  wealthy corporate defendants to the detriment of “poor 

litigants,”  pay the salaries of the officers of courts from the state treasury 

rather than through court costs and fees, which would both reduce the 

cost of litigation and counter the complain that “the courts are made for 

the rich and not for the poor,”  and require  higher qualifications  for 

justices of the peace.  He harshly criticized the current “administration of 

justice” which permitted a non-resident corporate employer to remove an 

injured worker’s damage suit from state court, where defenses such as 

the fellow-servant rule had been abolished, to federal court, where they 

remained intact, obligating the judge to direct a verdict for the defendant.  

His suggestion that Congress grant the U. S. Supreme Court discretion to  

grant appeals ─ to control its own docket ─ was later adopted when he 

became Chief Justice, one of the most important administrative reforms 

in the Court’s history. 
3
 He did not spare his audience: “I venture to 

                                                 
2 Jonathan Lurie, William Howard Taft: The Travails of a Progressive Conservative ix (Cambridge Univ. 

Press, 2012) 
3 About Taft as Chief Justice, Felix Frankfurter wrote: 
 

      Taft’s great claim in history, I think, will be as a law reformer. In the characteristic 

way of this country, various federal judges throughout the country were entirely 

autonomous, little independent sovereigns.  Every judge had his own principality.  He 

was the boss within his district, and his district was his only concern.  A judge was a 
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suggest, however, that in respect to these details of our profession, these 

technicalities out of which can grow real abuses, there is sometimes a 

disposition on the part of the members of our profession to treat litigants 

as made for the courts and the lawyers, and not the courts and lawyers as 

made for litigants.” 
 

1908 was a year when reform was in the air.  The Progressive Era was in 

full bloom. Every aspect of public life in America was being examined, 

found deficient, and became a subject of proposals for change.  Taft was 

aware of this sentiment and shared some of it, but he also saw that a 

target of the reformers was the institution of private property, which he 

revered: 
 

The chief attack is on the institution of private property and 

is based upon the inequalities in the distribution of wealth 

and of human happiness that are apparent in our present 

system. As I have had occasion in other places to say 

frequently, I believe that, among human institutions, that of 

private property, next to personal liberty, has had most to do 

with the uplifting and the physical and moral improvement of 

the whole human race, but that it is not inconsistent with the 

rights of private property to impose limitations upon its uses 

for unlawful purposes, and that this is the remedy for reform 

rather than the abolition of the institution itself. But this 

scrutiny of our institutions, this increasing disposition to try 

experiments, to see whether there is not some method by 

                                                                                                                                                 

judge where he was, and although he may have had very little business, he couldn’t be 

used in regions where the docket was congested.  This, as you know, was changed, 

and the change has been highly beneficial.  An even more important reform for which 

Taft was effectively responsible was the legislation authorizing the Supreme Court to 

be master in its own household, which means that the business which comes to the 

Supreme Court is the business which the Supreme Court allows to come to it. . . . 

      So Chief Justice Taft has a place in history, in my judgment, next to Oliver 

Ellsworth, who originally devised the judicial system.  Chief Justice Taft adapted it to 

the needs of a country that had grown form three million to a hundred and twenty 

million.  
 

Felix Frankfurter, “Chief Justices I Have Known,” 39 Virginia Law Review 883, 898   (1953), reprinted in   

Philip Elman, ed., Of Law and Men: Papers and Addresses of Felix Frankfurter, 1939-1956  111, 129-30 

(Archon Books, 1965 (the first sentence in this quotation is changed in the reprint to begin, “Taft’s great 

place in judicial history...”). 
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which human happiness may be more equally distributed 

than it is, ought to make those of us who really believe in our 

institutions as essential to further progress, anxious to 

remove real and just ground for criticism in our present 

system.  
 

Here, in this passage, is the reason for Taft’s call for court reforms.  

Changes to the administration of justice will “remove” the grounds for 

charges that it is tilted in favor of the rich, and will lessen the 

“disposition” to try “experiments” to redistribute private property, which 

would be detrimental to “progress” and “the whole human race.”  The 

reforms he suggests are not radical or even controversial because they 

are to process and procedure ─ subjects of deep interest to the bar (when 

changes to an institution are needed, lawyers assigned to the task seem 

to look first at its rules of operation).   
 

Taft’s nonpartisan address reveals a man who, if elected, can be trusted 

to take modest procedural steps to “equalize the administration of 

justice,” and therefore preserve private property. Viewed from this angle, 

it is a very sophisticated political speech.     
 

The Minneapolis Journal was persuaded and praised it in an editorial the 

next day: 
 

Taft on the Law’s Delays. 
 

      Secretary Taft’s speeches are generally admirable in tone.  

His speech of acceptance of the republican  nomination was a 

revelation in compact, sequential reasoning, guiltless of 

verbosity, tho it was long, and guiltless of exaggeration, tho it 

was partisan.  In his speech before the Virginia bar associa-

tion yesterday he gave another example of what might be 

termed judicial oratory in his discussion of the reform of 

court procedure. 

      The law’s delays have been known since the times when 

Shakspere put trenchant complaints about them into the 

mouth of Hamlet, and before.  They have tended to increase, 

rather than decrease, because each generation has added 
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something to the mysteries of the law.  From time to time the 

state has seen the slough into which justice has threatened to 

fall, and has sought to avoid it by creating new courts, adding 

new judges and making new laws.  But the knot of inter-

minable litigation is not cut by throwing in more judges 

unarmed to cut it.  The solution of the mystery is to be found 

in the simplifying of procedure, as Judge Taft pointed out. 

      Judge Taft’s readers will sympathize with his anxiety abut 

the litigant who goes into court to fight a corporation or a 

rich antagonist. All of the technicalities of the law work 

against him.  He is dragged from one court to another until he 

is tired out. There is no end to the appeals, apparently. 

      On the other hand, in criminal cases the state is the victim 

of the law’s delays.  It cannot count on getting its hand on the 

rich malefactor.  He is almost immune from justice, and if he 

has the good fortune to be out on bail, he is no more 

annoyed by a conviction than as tho he had merely been a 

witness. 

      The cure for this state of affairs is to simplify procedure, 

that is, to take it out of the hands of the litigants themselves, 

or their legal representatives to prolong cases beyond 

reason.
4
 

 

♦♦♦ 
 

Taft was elected President on November 3, 1908.
 5

  The results were: 
 

                                                                        Popular Votes      Electoral Votes 

William Howard Taft (Republican):             7,678,335                   321            

William Jennings Bryan (Democratic):        6,408,979                   162 

Eugene V. Debs (Socialist):                                420,852 

Eugene Chafin (Prohibition):                            254,087 

Thomas L. Hisgen (Independence):                   82,574 

Thomas E. Watson (Populist):                            28,862 

August Gillhaus (Socialist Labor):                      14,031 

Others:                                                                      1,519 

                                                 
4 Minneapolis Journal, Friday, August 7, 1908, at 16 (spelling not changed). 
5 Minnesota (11 electoral votes) went for Taft, Virginia (12 electoral votes) for Bryan. 
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Taft’s speech was included in a collection of his speeches published the 

next year, Political Issues and Outlooks: Speeches Delivered Between 

August, 1908, and February, 1909 3-19 (Doubleday, Page & Co., 1909).   It 

has been reformatted and a few cases and individuals identified in 

brackets.  
♦♦♦ 



 8 

THE FEDERAL COURTS  
 

William Howard Taft 
 

 

THE chief reason why the State devotes so much time and effort 

in the administration of justice is to promote the cause of peace 

and tranquility in the community. Speaking theoretically and 

ideally, of course, our aim is to secure equal and exact justice; 

but practically, the object sought is peace.  

 

The most recent instance of this was set forth most succinctly 

and forcibly in the able report of Governor [Andrew Jackson] 

Montague [of Virginia, 1902-1906] as to the progress in the 

establishment of a permanent tribunal at The Hague to settle 

international difficulties. While in theory this is to secure exact 

justice between the nations, practically its purpose is to avoid 

war.  

 

In a Republic like ours, under popular control, with the dual form 

of government between the States and the United States, 

politico-legal questions which might tend to bring on conflict 

between parties and factions among the people were: first, the 

distribution of power under the Federal constitution between 

the National Government and the State governments; second, 

the division between the executive, the legislative and the 

judicial branches of the Government; and, third, the limitations 

upon governmental action either through the National Govern-

ment or the State Government, in respect to the rights of 

individuals. Under our fundamental compact and its subsequent 

construction by the judicial branch, there was introduced  a new 

and most effective instrument for the promotion of the 

peaceable settlement of those great governmental political 
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controversies. The decisions in the cases of Marbury v. Madison 

[5 U. S. (I Cranch) 137 (1803)], and Cohens v. Virginia, [19 U. S. (6 

Wheat.) 264 (1821),] which in their personal aspect took on the 

phase of a fundamental difference of opinion between two great 

Virginians, established the principle in this country, which has 

never been departed from, that the ultimate arbiter in respect 

to such great political and legal issues was and is the Supreme 

Court of the United States. It is true that this unique feature did 

not save us from the greatest civil war of modern times; but no 

one at all familiar with the history of the country can deny that 

this function of the Supreme Court of the United States, and a 

similar one within the sphere of their jurisdiction, of the 

Supreme Courts of the States, ultimately to decide upon the 

limitations of legislative and executive power, have greatly 

contributed to the peace and tranquility of our community. This 

peculiar power of courts with us has carried their usefulness for 

the peaceful settlement of controversies beyond anything 

attempted in other countries. Of course, the exercise of this 

power must rest on the existence of a written constitution. 

Without it, there would be no guide for the courts except 

indefinite traditions that could hardly be made the basis for 

judicial decision. The power of the courts to declare invalid laws 

of the Legislature we know was not adopted without very bitter 

opposition; but I think the controversy was settled now so long 

ago that we generally agree that it has much contributed to the 

smooth working of our Constitution and to the supremacy of law 

and order in our community and offers great advantages over 

the methods of settling a similar class of questions in other 

countries.  

 

While we may properly felicitate ourselves on this widened 

function of our courts, enabling us to avoid less peaceable 

methods of settling important politico-legal questions, have we 



 10 

the right to say that our present administration of justice 

generally insures continued popular satisfaction with its results? 

I think not. It may be true that down to the present time it has 

supplied a means of settling controversies between individuals 

and of bringing to punishment those who offend against the 

criminal laws sufficient to prevent a general disturbance of the 

peace and to keep the dissatisfied from violent manifestation 

against the Government and our present social system.  

 

There are, however, abundant evidences that the prosecution of 

criminals has not been certain and thorough to the point of 

preventing popular protest. The existence of lynching in many 

parts of the country is directly traceable to this lack of 

uniformity and thoroughness in the enforcement of our criminal 

laws. This is a defect which must be remedied or it will 

ultimately destroy the Republic.  

 

I shall not delay you this morning, however, with a discussion as 

to the reforms which ought to be adopted in the criminal branch 

of our jurisprudence. I have attempted this in an address on 

another occasion. I wish to confine myself to the delays and 

inequalities in the administration of justice in controversies 

between private persons, including, of course, corporations.  

 

The present is a time when all our institutions are being 

subjected to close scrutiny with a view to the determination 

whether we have not now tried the institutions upon which 

modern society rests to the point of proving that some of them 

should be radically changed. The chief attack is on the institution 

of private property and is based upon the inequalities in the 

distribution of wealth and of human happiness that are 

apparent in our present system. As I have had occasion in other 

places to say frequently, I believe that, among human in-
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stitutions, that of private property, next to personal liberty, has 

had most to do with the uplifting and the physical and moral 

improvement of the whole human race, but that it is not 

inconsistent with the rights of private property to impose limita-

tions upon its uses for unlawful purposes, and that this is the 

remedy for reform rather than the abolition of the institution 

itself. But this scrutiny of our institutions, this increasing 

disposition to try experiments, to see whether there is not some 

method by which human happiness may be more equally 

distributed than it is, ought to make those of us who really 

believe in our institutions as essential to further progress, 

anxious to remove real and just ground for criticism in our 

present system.  

 

I venture to think that one evil which has not attracted the 

attention of the community at large, but which is likely to grow 

in importance as the inequality between the poor and the rich in 

our civilization is studied, is in the delays in the administration of 

justice between individuals. As between two wealthy corpor-

ations, or two wealthy individual litigants, and where the 

subject-matter of the litigation reaches to tens and hundreds of 

thousands of dollars, where each party litigant is able to pay the 

expenses of litigation, large fees to counsel, and to undergo for 

the time being the loss of interest on the capital involved, our 

present system, while not perfect, is not so far from proper 

results as to call for anxiety. The judges of the country, both 

State and National, are good men. Venality in our judges is very 

rare; and while the standard of judicial ability and learning may 

not always be as high as we should like to see it, the provisions 

for review and for free and impartial hearing are such as 

generally to give just final judgments. The inequality that exists 

in our present administration of justice, and that sooner or later  
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is certain to rise and trouble us, and to call for popular con- 

demnation and reform, is the unequal burden which the delays 

and expense of litigation under our system imposes on the poor 

litigant. In some communities I know, delays in litigation have 

induced merchants and commercial men to avoid courts 

altogether and to settle their controversies by arbitration, and to 

this extent the courts have been relieved; but such boards of 

arbitration are only possible as between those litigants that are 

members of the same commercial body and are in a sense 

associates. They offer no relief to the litigant of little means who 

finds himself engaged in a controversy with a wealthy opponent, 

whether individual or corporation.  

 

The reform, if it is to come, must be reached through the 

improvement in our judicial procedure. In the first place, the 

codes of procedure are generally much too elaborate. It is 

possible to have a code of procedure simple and effective. This is 

shown by the present procedure in the English courts, most of 

which is framed by rules of court. The code of the State of New 

York is staggering in the number of its sections. A similar defect 

exists in some civil-law countries. The elaborate Spanish code of 

procedure that we found in the Philippines when we first went 

there could be used by a dilatory defendant to keep the plaintiff 

stamping in the vestibule of justice until time had made justice 

impossible. Every additional technicality, every additional rule of 

procedure adds to the expense of litigation. It is inevitable that 

with an elaborate code the expense of a suit involving a small 

sum is in proportion far greater than that involving a large sum. 

Hence it results that the cost of justice to the poor is always 

greater than it is to the rich, assuming that the poor are more 

often interested in small cases than the rich in large ones — a 

fairly reasonable assumption.  
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I listened with much pleasure to the discussion yesterday in 

respect to the proposed amendment to your procedure in 

Virginia, and I was reminded of a discussion of the same subject 

by that great lawyer, Mr. James C. Carter, of New York. He was 

the leader of the opposition to the New York code, and had to 

meet Mr. David Dudley Field, who was its chief supporter. Mr. 

Carter impressed me with having in that particular discussion 

the better side, for he showed that under the Massachusetts 

procedure, which is, I fancy, not unlike yours in Virginia, to wit, a 

retention of the common law forms of action, together with the 

division between law and equity, with modifications to dispense 

with the old technical niceties of common law and equity 

pleading, the decisions on questions of practice and pleading in 

Massachusetts were not one-tenth of those arising under the 

code of New York, and his argument was a fairly strong one in 

support of the contention, which I heard here yesterday, that it 

was better to retain the old system and avoid its evils by 

amendment than to attempt a complete reform. However, it is 

to be said that a study of the English system consisting of a few 

general principles laid down in the practice act, and supple-

mented by rules of court to be adopted by the high court of 

judicature, has worked with great benefit to the litigant, and has 

secured much expedition in the settlement of controversies and 

has practically eliminated the discussion of points of practice 

and pleading in the appellate courts. My impression is that if the 

judges of the court of last resort were charged with the 

responsibility within general lines defined by the Legislature for 

providing a system in which the hearings on appeal should be 

solely with respect to the merits and not with respect to 

procedure, and which should make for expedition, they are 

about as well qualified to do this as anybody to whom the 

matter can be delegated.  
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This system of delegating questions of procedure to courts has a 

precedent of long standing in the Supreme Court of the United 

States, for under the Federal statutes that court has to frame the 

rules of equity to govern procedure in equity in the Federal 

courts of first instance. I may say, incidentally, that with defer-

ence to that great court, it has not given particular attention to 

the simplification of equity procedure and to the speeding of 

litigation in Federal courts which might well be brought about by 

a radical change in the rules of equity prescribed by it. It may be 

and probably is the fact that under the constitutional provision, 

Congress could not do away with the separation of law and 

equity cases as has been done in the codes of many of the 

States. I regret this because such a change makes for simplicity 

and expedition in the settlement of judicial controversies. It is 

clear, however, that the old equity practice could be greatly 

simplified. It has been done in England, and it ought to be done 

in the Federal courts.  

 

One reason for delay in the lower courts is the disposition of 

judges to wait an undue length of time in the writing of their 

opinions or judgments. I speak with confidence on this point, for 

I have been one of the sinners myself. In English courts the 

ordinary practice is for the judge to deliver judgment im-

mediately upon the close of the argument, and this is the 

practice that ought to be enforced as far as possible in our courts 

of first instance. It is of almost as much importance that the 

court of first instance should decide promptly as that it should 

decide right. If judges had to do so, they would become much 

more attentive to the argument during its presentation and 

much more likely on the whole to decide right when the 

evidence and arguments are fresh in their minds. In the 

Philippines we have adopted the system of refusing a judge his 

regular monthly stipend unless he can file a certificate, with his 
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receipt for his salary, in which he certifies on honour that he has 

disposed of all the business submitted to him within the 

previous sixty days. This has had a marvelously good effect in 

keeping the dockets of the court clear.  

 

It may be asserted as a general proposition, to which many 

legislatures seem to be oblivious, that everything which tends to 

prolong or delay litigation between individuals, or between 

individuals and corporations, is a great advantage for that 

litigant who has the longer purse. The man whose all is involved 

in the decision of the lawsuit is much prejudiced in a fight 

through the courts, if his opponent is able, by reason of his 

means, to prolong the litigation and keep him for years out of 

what really belongs to him. The wealthy defendant can almost 

always secure a compromise or yielding of lawful rights because 

of the necessities of the poor plaintiff. Many people who give 

the subject hasty consideration regard the system of appeals, by 

which a suit can be brought in a justice of the peace court and 

carried through the other courts to the Supreme Court, as the 

acme of human wisdom. The question is asked: "Shall the poor 

man be denied the opportunity to have his case re-examined in 

the highest tribunal in the land?" Generally the argument has 

been successful. In truth, there is nothing which is so detri-

mental to the interests of the poor man as the right which, if 

given to him, must be given to the other and wealthier party, of 

carrying the litigation to the court of last resort, which generally 

means two, three and four years of litigation. Could any greater 

opportunity be put in the hands of powerful corporations to 

fight off just claims, to defeat, injure or modify the legal rights of 

poor litigants, than to hold these litigants off from what is their 

just due by a lawsuit for such a period, with all the legal 

expenses incident to such a controversy? Every change of 

procedure that limits the right of appeal works for the benefit in 
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the end of the poor litigant and puts him more on an equality 

with a wealthy opponent. It is probably true that the disposition 

of the litigation in the end is more likely to be just when three 

tribunals have passed upon it than when only one or two have 

settled it; but the injustice which meantime has been done by 

the delay to the party originally entitled to the judgment 

generally exceeds the advantage that he has had in ultimately 

winning the case. Generally in every system of courts there is a 

court of first instance, an intermediate court of appeals and a 

court of last resort.  

 

The court of first instance and the intermediate appellate court 

should be for the purpose of finally disposing in a just and 

prompt way all controversies between litigants. So far as the 

litigant is concerned, one appeal is all that he should be entitled 

to. The community at large is not interested in his having more 

than one. The function of the court of last resort should not 

primarily be for the purpose of securing a second review or 

appeal to the particular litigants whose case is carried to that 

court. It is true that the court can only act in concrete cases 

between particular litigants, and so incidentally it does furnish 

another review to the litigants, in that case; but the real reason 

for granting the review should be to enable the Supreme Court 

to lay down general principles of law for the benefit and 

guidance of the community at large. Therefore, the appellate 

jurisdiction of the court of last resort should be limited to those 

cases which are typical and which give to it in its judgment an 

opportunity to cover the whole field of the law. This may be 

done by limiting the cases within its cognizance to those 

involving a large sum of money, or to the construction of the 

Constitution of the United States or the States or their statutes. 

The great body of the litigation which it is important to dispose 

of, to end the particular controversies, should be confined to the 
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courts of first instance and the intermediate appellate courts. It 

is better that the cases be all decided promptly, even if a few are 

wrongly decided.  

 

In our supreme courts the business is disposed of with perhaps 

as great promptness as is consistent with the purposes of their 

jurisdiction. The criticism that courts of last resort are too much 

given to technicality has, I believe, some merit in it. Codes might 

be drawn, however, giving the courts of review more discretion 

in this matter than they now do by requiring the party 

complaining of an error in the trial court to show affirmatively 

that the result would have been different if the error had not 

been committed. The difference in importance between an error 

in the hurly-burly of the actual trial and in the calm of a court 

review under the urgent argument of counsel for plaintiff in 

error and the microscopic vision of an analytical but technical 

mind on the Supreme Bench is very great.  

 

The complaints that the courts are made for the rich and not for 

the poor have no foundation in fact in the attitude of the courts 

upon the merits of any controversy which may come before 

them, for the judges of this country are as free from prejudice in 

this respect as it is possible to be. But the inevitable effect of the 

delays incident to the machinery now required in the settlement 

of controversies in judicial tribunals is to oppress and put at a 

disadvantage the poor litigant and give great advantage to his 

wealthy opponent. I do not mean to say that it is possible, 

humanly speaking, to put them on an exact equality in regard to 

litigation; but it is certainly possible to reduce greatly the 

disadvantage under which the man of little means labours in 

vindicating or defending his rights in court under the existing 

system, and courts and legislatures could devote themselves to 

no higher purpose than the elimination from the present system 
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of those of its provisions which tend to prolong the time in 

which judicial controversies are disposed of.  

 

The shortening of the time will reduce the expense, because, 

first, the fees of the lawyers must be less if the time taken is not 

so great. Second, the incidental court fees and costs would be 

less.  

 

Again, I believe that a great reform might be effected, certainly 

in the Federal courts, and I think too in the State courts, by a 

mandatory reduction of the court costs and fees. In the interest 

of public economy we have generally adopted a fee system by 

which the officers of the courts are paid. Human nature has 

operated as it might have been expected to operate, and the 

court officers, the clerk and the marshal, have not failed, 

especially in the Federal courts, to make the litigation as 

expensive as possible, with a view to making certain the earning 

of a sufficient amount to pay their salaries. The compensation of 

the officers of the court and the fees charged ought to be 

entirely separate considerations. The losses which the Govern-

ment may have to suffer through the lack of energy in the 

collection of costs and fees should be remedied in some other 

way. The salaries of the court officers should be fixed and should 

be paid out of the treasury of the county. State or National 

government, as the case may be, and fees should be reduced to 

as low a figure as possible consistent with a reasonable 

discouragement of groundless and unnecessary litigation. I 

believe it is sufficiently in the interest of the public at large to 

promote equality between litigants, to take upon the 

Government much more than has already been done, the 

burden of private litigation. What I have said has peculiar 

application to the Federal courts. The feeling with respect to 

their jurisdiction has been that, limited as it is now to cases 
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involving not less than $2,000, the litigation must, of course, be 

between men better able to undergo its expense than in causes 

involving a less amount, and therefore that high fees and costs 

are not so objectionable in those courts as in the State courts. I 

think this has been a very unfortunate view and has been one of 

the several grounds for creating the prejudice that has 

undoubtedly existed in popular estimation against the Federal 

courts as rich men's courts. In those courts suits for damages for 

personal injury, of which many are there by removal of 

defendant, are generally brought by poor persons. Then the 

expense of litigation in patent cases is almost prohibitive for a 

poor inventor. It forces him into contracts that largely deprive 

him of the benefit of his invention. In respect to patent cases 

much might be done by the Supreme Courts reforming the 

equity procedure and the bill of costs.  

 

I think another step in the direction of the dispatch of litigation 

would be the requirement of higher qualifications for those 

judges who sit to hear the cases involving a small pecuniary 

amount. The system by which the justices of the peace who have 

to do with smaller cases and who are nonprofessional men and 

not apt in the disposition of business, is hardly a wise feature of 

the present system. The poor should have the benefit of as acute 

and able judges as the rich, and the money saved in the smaller 

salaries of the judges of the inferior courts is not an economy in 

the interest of the public. Under able, educated and well-paid 

judges who understand the purpose of the law in creating them, 

I am quite sure that the people's courts, as they are called, could 

be made much more effective than they are for the final settle- 

ment of controversies.  

 

Another method by which the irritation at the inequalities in our 

administration of justice may be reduced is by the introduction 
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of a system for settling of damage suits brought by employees 

against public service corporations through official arbitration 

and without resort to jury trials. Such a system is working in 

England, as I am informed. Under the statute limitations are 

imposed upon the recovery of the employee or his repre-

sentatives proportioned to his earning capacity. The hearing is 

prompt and the payment of the award equally prompt, and in 

this way a large mass of litigation that now blocks our courts 

would be taken out of our judicial tribunals, and be settled with 

dispatch. Of course it would not be proper or possible to prevent 

the plaintiff litigant from resorting to a jury trial if he chooses, 

but I believe that the result would be very largely to reduce the 

character of such litigation. The truth is that these suits for 

damages for injuries to employees and passengers and to 

trespassers and licensees have grown to be such a very large 

part of the litigation in each court, both in courts of first instance 

and in courts of appeal, and involve so much time because of the 

necessity for a jury trial, that they may be properly treated as a 

class, and special statutory provision for their settlement by 

arbitration or otherwise be made. These are the cases which 

create most irritation against the courts among the poor. This is 

peculiarly true in such cases in the Federal courts.  

 

No one can have sat upon the Federal Bench as I did for eight or 

nine years and not realize how defective the administration of 

justice in these cases must have seemed to the defeated 

plaintiff, whether he was the legless or armless employee 

himself or his personal representative. A non-resident railway 

corporation had removed the case which had been brought in 

the local court of the county in which the injured employee 

lived, to the Federal court, held, it may be, at a town forty or one 

hundred miles away. To this place at great expense the plaintiff 

was obliged to carry his witnesses. The case came on for trial, 



 21 

the evidence was produced and under the strict Federal rule as 

to contributory negligence or as to non-liability for the negli-

gence of fellow-servants, the judge was obliged to direct the jury 

to return a verdict for the defendant. Then the plaintiff's lawyer 

had to explain to him that if he had been able to remain in the 

State court, a different rule of liability of the company would 

have obtained, and he would have recovered a verdict. How 

could a litigant thus defeated, after incurring the heavy expenses 

incident to litigation in the Federal court, with nothing to show 

for it, have any other feeling than that the Federal courts were 

instruments of injustice and not justice, and that they were 

organized to defend corporations and not to help the poor to 

their rights. I am glad to be able to say that under the Interstate 

Commerce Employers' Liability Act much of this occasion for 

bitterness against the Federal courts and their administration of 

justice will be removed, and I believe it would greatly add to the 

popular confidence in the Federal courts if a Federal statute 

were enacted, by which, under proper limitations, official 

arbitration could be provided for settling the awards to 

employees in such cases arising in the carrying on of interstate 

commerce. We cannot, of course, dispense with the jury system. 

It is that which makes the people a part of the administration of 

justice and prevents the possibility of govern-ment oppression, 

but every means by which in civil cases litigants may be induced 

voluntarily to avoid the expense, delay and burden of jury trials 

ought to be encouraged, because in this way the general 

administration of justice can be greatly facilitated and the 

expense incident to delay in litigation can be greatly reduced. I 

listened with professional pride yesterday, as every lawyer must 

have done, to the deserved encomiums which Senator [William] 

Lindsay [of Kentucky] paid to the members of our profession and 

their willing sacrifices in every crisis in our country's history. 

Certainly no one has a profounder admiration than I have for the 
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important part which the members of our profession must play 

in making a permanent success of self-government. I venture to 

suggest, however, that in respect to these details of our 

profession, these technicalities out of which can grow real 

abuses, there is sometimes a disposition on the part of the 

members of our profession to treat litigants as made for the 

courts and the lawyers, and not the courts and lawyers as made 

for litigants. As it is lawyers who in judicial committees of the 

legislature draft the codes of procedure, there is not as strong an 

impelling force as there ought to be to make the final disposition 

of cases as short as possible.  

 

There is a story among the traditions of our Ohio Bar that a Mr. 

Nash [Simeon Nash (1804-1879)], who had written a book 

generally used to aid practitioners in Ohio before the adoption 

of the code of procedure in 1851, was very indignant at the 

enactment of that new measure, and he severely condemned it. 

He said that the code was a barbarous arrangement under which 

a suit could be brought against one man, judgment taken against 

another and an execution issued upon that judgment against 

any good man in the State of Ohio. Now our profession is 

naturally conservative. It is our natural disposition to have 

things done in an orderly way and to believe that the way in 

which things have been done should not be departed from until 

we clearly see an opportunity for improvement. I do not object 

to this spirit. Especially in this country, I think there will be 

progressive movements sufficient to prevent such conservatism 

from being a real obstruction to our general progress. I venture 

to think, however, that in the matter of procedure and in the 

adoption of special methods and systems for the settling of 

classes of controversies, we ought to be careful that this 

professional conservatism does not keep us, with the power that 

we necessarily exercise in respect to technical legal legislation, 
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from adopting the reforms which are in the interest of equalizing 

the administration of justice as far as possible between the rich 

and the poor. ■ 
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